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prosecution.  Mr. Mandir is located at the Washington 
D.C. office and may be reached at wmandir@sughrue.
com.  Copyright 2009, Ryan Corbett and William 
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The 2006 Amendments to the Federal Rules of Civil 
Procedure officially ushered the Rules into the elec-
tronic age.  The amendments to Rules 16, 26, 33, 34, 
37, and 45 expressly cover electronically-stored infor-
mation (“ESI”).  Because of the transient nature of 
ESI, litigants and litigation counsel should be aware 

of precautions that should be taken to preserve ESI 
and the consequences for failing to do so.  This article 
will explore how courts have interpreted the duty to 
preserve ESI, and offer suggestions for practicing un-
der the new Rules.

Duty To Preserve
The duty to preserve evidence, including ESI, attaches 
when a party knows of, or reasonably anticipates, 
litigation involving identifiable parties and identifi-
able facts.1  Exactly when this duty arises is a fact-
specific inquiry over which many courts differ.  For 
example, some courts have found the duty arises due 
to pre-complaint communications between the par-
ties.  The District Court for the Middle District of 
Louisiana found that the duty to preserve evidence 
attached when the defendant sent a demand letter to 
the plaintiff, even though the plaintiff did not file suit 
until over one year later.2  Similarly, although the ac-
tual litigation was not filed until three years later, the 
District Court for the Northern District of California 
held that the duty to preserve emails arose when a 
plaintiff’ company’s CEO threatened suit  against one 
of defendant’s officers.3  

Other courts have applied a narrower approach, find-
ing the duty to preserve potentially relevant evidence 
does not attach until the complaint is filed, despite 
the existence of pre-complaint communications be-
tween the parties.  The District Court for Colorado 
ruled that a defendant’s duty to preserve information 
was not triggered by plaintiff’s demand letter sent 
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two years before the complaint was filed, reasoning 
that the letter did not threaten litigation or request 
preservation of evidence.4  The District Court for the 
Northern District of California held that the defen-
dant’s duty to preserve certain input files related to 
a sustained yield plan (SYP) in connection with the 
sale of property was not triggered until plaintiff sent a 
letter to defendants expressly requesting preservation 
of evidence.5  Although the same SYP was the subject 
of a different administrative proceeding involving the 
defendant seven years earlier,6  the Court found that 
the specific input files to the SYP were not at issue in 
that earlier proceeding, and thus did not trigger the 
duty to preserve them.7  

The difficulty in determining exactly when the duty 
to preserve arises is perhaps best exemplified by two 
patent infringement cases filed in the District Court 
for the District of Delaware and the District Court 
for the Northern District of California each involving 
Rambus, Inc.8  Rambus had established a licensing 
and litigation strategy for licensing, and possibly 
enforcing, its patents.9  As part of its strategy, Ram-
bus implemented a document retention policy that 
included periodically destroying documents, includ-
ing documents questioning the patentability of the 
technology Rambus was attempting to license.10  The 
California Court held that Rambus did not reason-
ably anticipate litigation, and therefore had no duty 
to preserve evidence, until licensing negotiations 
failed and Rambus decided to hire litigation coun-
sel.11  The Delaware Court reached a different conclu-
sion, finding that Rambus’ document retention policy 
was part of an overall litigation strategy, and that 
Rambus reasonably anticipated litigation at the time 
it implemented its licensing and litigation strategy.12  
As a result, the Delaware Court held Rambus’ patent 
unenforceable because Rambus had destroyed docu-
ments after the duty arose.13  
	
As set forth above, there is an apparent inconsistency 
in the case law concerning when the duty to preserve 
evidence arises.  This raises some interesting ques-
tions.  When a potential plaintiff sends a demand let-
ter to a potential defendant, does the letter necessarily 
have to threaten litigation or expressly demand docu-
ment preservation to trigger the duty to preserve?  In 
those cases where the duty to preserve information 
arose from prior litigation, how long is a party to the 
prior litigation expected to preserve documents for  

subsequent litigation?  With respect to the California 
Rambus case, could a party destroy relevant docu-
ments while engaging in nominal licensing negotia-
tions, knowing that the negotiations would likely be 
unsuccessful and lead to litigation?  These cases dem-
onstrate that the duty to preserve information varies 
on a case-by-case basis, and sometimes courts differ 
even over apparently similar facts.  
	
Although courts may disagree as to when the duty 
to preserve information attaches, they do generally 
agree upon the first step that needs to be done.  A 
“litigation hold” should be implemented in order to 
preserve evidence that may be relevant to pending or 
reasonably anticipated litigation.14  Most courts take a 
broad view of what material must be preserved under 
a litigation hold.15  Some courts, however, have found 
that particular types of information need not be 
preserved.  For example, courts have found that inac-
cessible backup tapes (such as those maintained solely 
for the purpose of disaster recovery)16 need not be the 
subject of litigation holds, as well as drafts of expert 
reports absent a clear discovery request or subpoena 
seeking them.17  These exclusions, however, appear to 
be more the exception than the rule.  The general rule 
is that courts require broad litigation holds to comply 
with the duty.  Litigation holds must not only prevent 
manual document deletion, but also require that a 
party suspend any automatic document destruction 
policies or software that may be in place.18  Rule 37(f ) 
provides a safe harbor from sanctions when ESI is lost 
as a result of the routine, good faith operation of an 
electronic information system.19  But, the safe harbor 
provision does not apply when a party fails to prevent 
its system from destroying or altering information, 
even if such destruction would normally occur in the 
regular course of business.20

In addition, Courts require counsel to closely su-
pervise their client’s document preservation and 
production efforts.  It is not sufficient for counsel 
simply to instruct their client to preserve all relevant 
documents.21  Rather, counsel must specifically de-
fine which documents are relevant and follow-up 
with those individuals responsible for preserving or 
producing them.22  In a product liability case, the 
District Court for the District of Kansas found that 
defense counsel was insufficiently diligent in supervis-
ing its client’s document production where the defen-
dant’s paralegal responsible for gathering responsive 
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documents was unaware that certain documents 
were stored on computers in defendant’s accounting 
department.23  The Court held that counsel has an 
obligation to communicate with in-house counsel 
to identify the persons having responsibility for the 
matters that are the subject of the document requests 
and to identify all employees likely to have been au-
thors, recipients, or custodians of documents falling 
within the request.24  Other courts have gone even 
further, requiring counsel to become familiar with 
their client’s electronic storage architecture to ensure 
that all potential sources of ESI are searched.25  The 
District Court for the Southern District of New York 
found gross negligence by counsel  who took the cli-
ent’s word that there were no computers containing 
responsive information, and failed to inquire as to the 
client’s electronic storage structure26

The duty to preserve evidence is not necessarily limit-
ed to the named litigants.  Many courts have expand-
ed the scope of a party’s duty to preserve information 
to include documents and materials of third parties 
to the extent they are in the party’s possession, cus-
tody, or control.27  For example, the District Court 
for the Middle District of Tennessee found that a 
defendant was required to produce documents kept 
by defendant’s agent because a contract required the 
agent to make the responsive documents available.28  
In another case, the District Court for the Northern 
District of California ruled that spoliation occurred 
where the Defendant’s husband destroyed ESI  when 
the party had access to or indirect control over such 
evidence.29  This ruling apparently expands the duty 
to preserve to cover evidence that is not directly 
within the party’s control.  Courts have also imposed 
sanctions where a defendant’s employee destroyed 
evidence relating to the employee’s personal email 
account.30  

In general, however, courts have taken a less expansive 
view of a party’s duty to preserve information that is 
in the possession of third parties.  For example, courts 
have held that a party that preserved e-mails contain-
ing hyperlinks is not required to preserve images that 
are associated with those hyperlinks, when those 
images are stored on a remote third-party server.31  
In another case, the District Court for the District 
of Maryland found that a party’s duty to preserve 
does not extend to third-party consultants when the 
party does not have the right, authority, or practical 

ability to obtain the documents from the third-party 
consultants.32  

Although the case law varies from jurisdiction to 
jurisdiction, courts generally require parties and their 
counsel to preserve a vast amount of information, 
possibly including information kept by third parties 
and employees’ personal computers.  An especially 
high burden is placed on counsel to achieve a com-
prehensive understanding of their clients’ computer 
systems and data storage procedures to ensure that 
all potential sources of relevant information are pre-
served in anticipation of litigation.

Sanctions
A party or counsel’s failure to satisfy the duty to pre-
serve could result in a variety of sanctions under Rule 
37 or under the court’s inherent authority.33  Such 
sanctions include awards of attorney fees and costs34, 
an adverse inference that the destroyed evidence 
would have been unfavorable to the party who de-
stroyed the evidence,35 and even granting dispositive 
motions, such as dismissing the complaint or granting 
default judgment.36  As one would expect, the sever-
ity of an imposed sanction depends, at least partially, 
on the party’s culpability, with dismissals and defaults 
generally granted only in particularly egregious 
cases.37  Generally, default judgments and dismissals 
are only imposed upon a finding of bad faith or willful 
misconduct.38  For example, a default judgment has 
been granted where a defendant destroyed informa-
tion on her hard drive despite a court order to allow 
plaintiff’s access to the hard drive.39

Although dispositive sanctions are relatively rare, 
granting an adverse inverse against the party who failed 
to preserve evidence is more common.  Courts gener-
ally consider three factors in determining whether an 
adverse inference is appropriate: (1) whether the party 
having control over the evidence had an obligation 
to preserve it when it was destroyed; (2) whether the 
destruction or loss was accompanied by a “culpable 
state of mind;” and (3) whether the lost evidence was 
relevant to the injured party’s claims or defenses and 
would have been favorable to the injured party.40  

With respect to the first factor, courts often differ on 
when the party’s duty to preserve evidence arises, and 
when the party has control over the evidence.  In or-
der to grant an adverse inference, the court must find 
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that the party against whom sanctions are sought had 
control over the evidence, and was under a duty to 
preserve the evidence when it was destroyed.41  

Regarding the second factor, courts require that the 
party destroyed or lost evidence with a “culpable state 
of mind”.  To show this state, courts have required 
a showing of bad faith, knowing destruction, gross 
negligence, and even ordinary negligence by the party 
who failed to preserve the evidence.42  For example, 
courts have held that the failure to establish any form 
of litigation hold at the outset of litigation is grossly 
negligent, and thus establishes a culpable state of 
mind for purposes of an adverse inference.43  In an-
other case, a culpable state of mind was found where 
a defendant was only negligent for failing to realize 
that its monthly and daily backup systems resulted 
in some daily records being erased before they were 
copied to a monthly backup tape.44  
	
Other courts have declined to impose an adverse 
inference based on ordinary negligence.  The United 
States Court of Appeals for the Eighth Circuit refused 
to impose sanctions absent a finding of intentional 
destruction indicating a desire to suppress the truth.45  
Similarly, the United States Court of Appeals for the 
Fifth Circuit permits an adverse inference sanction 
only upon a showing of “bad faith” or “bad con-
duct.”46  Thus, although courts generally require a 
“culpable state of mind” to impose adverse inference 
sanctions, jurisdictions differ on what conduct meets 
this standard.

The third factor courts consider in granting adverse 
inference sanctions is whether the lost evidence would 
have been relevant to the injured party’s claims or de-
fenses, and whether it would have been favorable to the 
injured party.47  Relevance can be shown in two ways.  
First, relevance may be inferred if the spoliator is shown 
to have a sufficiently culpable state of mind.48  Courts 
have generally held that bad faith or gross negligence 
qualifies as a sufficiently culpable state of mind to meet 
the relevance prong.49  Merely negligent destruction 
of evidence is generally not sufficient to establish rel-
evance.50  Second, the moving party may submit extrin-
sic evidence tending to demonstrate that the missing 
evidence would have been favorable to it.51  

In addition to these three factors, courts also look at 
the prejudice to the party moving for sanctions caused 

by the destroyed evidence.  Some courts refuse to im-
pose sanctions absent a clear finding of prejudice to 
the opposing party.52  For example, the District Court 
for the District of Colorado did not impose sanctions 
where the plaintiff could not provide evidence of 
prejudice, but did grant additional limited discovery 
to determine if specific relevant documents were 
destroyed that would prejudice the plaintiff.53  On 
the other hand, courts have imposed sanctions even 
where the allegedly prejudiced party was able to rely 
on evidence other than the destroyed evidence to sup-
port its position.  The District Court for the District 
of New Jersey imposed an adverse inference sanction 
due to a defendant’s failure to produce electronic snap 
shots of the defendant’s Web site, which plaintiff ar-
gued contained particular statements.54  In that case, 
the Court granted the adverse inference even though 
the defendant admitted in deposition testimony 
that the Web site contained the statements.55  Thus, 
some courts appear to require a showing a prejudice 
by the moving party as a fourth factor, while other 
courts have imposed sanctions without evidence of 
prejudice.  

Practical Implications
The preservation of evidence, and particularly ESI, 
has many aspects that practitioners should consider.  
Although courts differ on many of the issues associ-
ated with preservation of ESI and spoliation, courts 
generally do agree that a litigation hold should be put 
into place as soon as litigation is reasonably antici-
pated.  It is unclear exactly when this duty arises, and 
the timing will vary with the facts of each case, and 
perhaps the jurisdiction.  Prudent parties and their 
counsel should err on the side of early preservation to 
avoid possible spoliation allegations.  

The courts have also generally required counsel to 
take an active role in supervising the preservation and 
production of ESI.  The case law suggests that counsel 
should obtain a working knowledge of their client’s 
computer storage systems, specifically identify which 
information should be preserved, and work closely with 
the individuals responsible for maintaining them to 
identify all possible sources of evidence.  Counsel should 
understand what ESI is stored, where it is stored, if any 
procedures are in place for automatically deleting ESI 
and how to suspend them, whether files can be stored 
on employees’ individual computers or removable me-
dia, and if any third parties are involved in maintaining 
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or destroying the client’s ESI.  Counsel should also 
preserve communications with the client regarding 
preservation efforts to establish diligence and good faith 
to combat any potential motion for sanctions.  

The vast amount of ESI involved in most cases and its 
dynamic nature make its maintenance and produc-
tion a daunting task.  Counsel who take a proactive 
and cooperative approach to work with their clients 
early on should, however, be able to satisfy the duty 
to preserve ESI.
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